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1. General 
 
1.1. All contracts made between us, Machatka Vertriebsgesellschaft 

m.b.H. (hereinafter Machatka), and the supplier or contracting party 
(hereinafter CP) shall solely be based on the below Terms and 
Conditions of Purchase (hereinafter Purchase Terms and 
Conditions), as amended from time to time, which are available at 
www.machatka.at. These Purchase Terms and Conditions shall form 
an integral part of each (individual) contract entered into with CP. 

 
1.2. Machatka does not acknowledge any terms and conditions of CP 

which conflict with or vary from these Purchase Terms and 
Conditions, even if Machatka, being aware of such conflicting or 
varying terms and conditions, performs a delivery or service to CP 

without reservation. 
 
1.3. Any amendment to or modification of the Purchase Terms and 

Conditions under an individual contract, including this written form 
requirement, shall be made in writing and signed by both parties. Any 
offers to enter into individual contracts as well as all amendments 
and modifications by Machatka shall not be binding; any acceptance 
by CP shall be confirmed in writing by Machatka to be effective. 

 
1.4. Machatka's employees are not authorised to amend the Purchase 

Terms and Conditions, to compromise or to grant discounts. 
 
1.5. If any term of these Purchase Terms and Conditions and of other 

agreements made is or becomes invalid, this shall not affect the 
validity of the remaining terms hereof or of the individual contract 
based thereon. 

 
1.6. Except with Machatka's written consent, CP may not assign any 

claims from the contract with Machatka to third parties. 
 
1.7. CP may not set off any claims against counterclaims on any legal 

ground whatsoever, such as warranty, and CP may not withhold 
payments or other services or withdraw from the contract because of 
such counterclaims or for any other reason. 

 
1.8. Any legal declaration issued by Machatka will be served on CP's 

address most recently disclosed and shall be deemed received, 
unless CP demonstrably disclosed to Machatka another address for 

such declarations. 
 
1.9. CP shall confirm any purchase order without delay. Prices quoted in 

a purchase order shall be fixed prices. Machatka may not incur any 
costs from any offer or sampling on CP's part. Any drawings, 
designs, models, samples, producer regulations, etc. provided by 
Machatka to CP to submit an offer or perform an order shall remain 
Machatka's property and may not be used for any other purpose, 
reproduced or made available to third parties. 

 
2. Offers, prices and taxes 
 
2.1. Any offers and cost estimates CP provides to Machatka shall be 

binding upon CP. 

 
2.2. Any offers, cost estimates, visits, advice and plans provided by CP 

shall always be free of charge for Machatka, even if made or 
provided on Machatka's request. CP shall submit his offers in strict 
compliance with Machatka's request and expressly refer to any 
variation. Machatka will not return offer documentation. Samples 
shall be provided to Machatka free of charge. 

 
2.3. Prices are ex Machatka's place of business exclusive of VAT. 
 
2.4. CP shall bear any costs of delivery, taxes, charges and other duties 

as well as insurance premiums for deliveries. 
 
2.5. Any price increase for any reason whatsoever may not be passed on 

to Machatka without prior consent. 
 
2.6. Any additional costs resulting from any subsequent change 

attributable to CP shall be borne by CP. 
 
 
 
 

3. Formation of contract 
 
3.1. A contract shall be deemed formed when Machatka issues a written 

confirmation of order. 
 
3.2. CP waives his right to avoid the contract for error. 
 
3.3. CP waives his right to avoid the contract for laesio enormis. 
 
4. Performance and passing of risk 

 
4.1. The place of performance for any delivery and service to Machatka 

shall be Machatka's place of business unloaded free warehouse 
(goods receiving point) or as otherwise agreed in a purchase order. 

 
4.2. If goods are shipped to Machatka, any risk and encumbrance shall 

transfer when the shipment is handed over to Machatka, even if 
deliveries are performed by CP himself or if Machatka agreed to bear 
the costs of transport in a particular case. The type of transport, the 
route of transport and the forwarding company shall be chosen by 
Machatka. 

 
4.3. Unless otherwise agreed in writing, any performance or delivery 

dates and deadlines shall be binding. 
 
4.4. Any performance or delivery dates and deadlines shall be deemed 

observed when services or deliveries are handed over to Machatka 
on the agreed date or the last day of the deadline. 

 
4.5. CP may not provide any partial deliveries and/or early deliveries or 

services without Machatka's prior written consent. 

 
4.6. Non-observance of a delivery date or deadline entitles Machatka to 

withdraw from the contract without granting a grace period, and CP 
may not assert any claims from such withdrawal. Withdrawal is not 
subject to any form requirement and may also be announced by 
email or fax. 

 
4.7. The occurrence of any events of force majeure or unforeseen 

obstacles not within CP's control (such as strikes, natural disasters, 
lock-outs) shall postpone or extend any performance or delivery date 
and deadline only with Machatka's prior consent. The non-issue of 

regulatory approvals or default on the part of suppliers shall not be 
deemed to constitute unforeseen obstacles. 

 
4.8. If events of force majeure or unforeseen obstacles prevent Machatka 

from performing, or make it significantly more difficult for Machatka 
to perform, contractual obligations, Machatka may cancel the 
contract in whole or in part or postpone performance to a later 
deadline without CP being entitled to assert any related claims 
against Machatka. 

 
4.9. If the contract is terminated on CP's request without any legal reason 

or if CP withdraws from the contract, Machatka may demand a no-
fault cancellation fee equal to 15 % of the agreed compensation and 
assert further damages, if any. 

 
5. Terms of payment, default 
 
5.1. Invoices shall be sent by post after shipment of the goods and quote 

Machatka's order number and the order date. Copies of invoices and 
partial invoices shall be marked as such. All invoices shall state 
separately statutory VAT. 

 
5.2. The term of payment shall commence on the later of receipt of the 

delivery or an invoice. This applies to both net payments and 
payments less a discount. 

 
5.3. Unless otherwise agreed in writing, Machatka will pay invoices within 

30 days of the later of receipt of an invoice or the goods less 3 % 
discount or after 60 days net. A discount may be deducted even if 
Machatka sets off claims or withholds reasonable amounts of 
payments due to defects. 

 
 
 
 



5.4. Invoices with objective or calculation defects or errors will not 
become due until corrected in agreement with Machatka and, in case 
of gross errors, may be returned by Machatka within the term of 

payment. In such case, the term of payment shall commence upon 
receipt of the corrected invoice. In case of defective performance, 
Machatka may fully withhold payment pending proper performance 

without being deprived of any rebates, cash discounts or similar 
benefits. 

 
5.5. At Machatka's election, payments may be made by cheque or bank 

transfer. Payment to an Austrian bank accompanied by a transfer 
order to CP shall be deemed payment to CP. All banking charges 
shall be borne by CP. Machatka will not accept any c.o.d. 

consignments. 
 
5.6. Machatka may set off its claims against CP's claims, even if 

Machatka's claim is not yet due. CP may not set off his claims against 
Machatka's claims; CP may not assign, or have recovered by third 
parties, CP's claims against Machatka without the latter's written 
consent. 

 
5.7. Payment shall not constitute acknowledgment of the correctness of 

a delivery and thus no waiver by Machatka of any claims Machatka 
may have from defective performance on the grounds of warranty, 
guarantee and damages or any other remedies. 

 
5.8. If partial deliveries are agreed upon, the term of payment for all 

partial deliveries shall commence upon the last partial delivery. 
 
5.9. Even if there are several liabilities, payments by Machatka shall be 

applied to principal amounts, interest as well as costs and expenses 
of extrajudicial and judicial collection at Machatka's election. 
Payments shall generally be applied first to costs and expenses, then 
to interest and last to the principal/capital. 

 
5.10. If Machatka is in default, default interest at a rate of 5 % p.a. shall be 

deemed agreed by way of derogation from Section 456 of the 
Austrian Business Act [UGB]. 

 
6. Reservation of title 
 
6.1. Machatka does not acknowledge any reservation of title by CP, 

including any extended reservation of title (e.g. reservation of title 
involving advance assignment). All goods shall transfer to 
Machatka's absolute property when handed over to or accepted by 
Machatka. 

 
7. Warranty, notice of defects and liability 

 
7.1. CP warrants that, for a period of 24 months after delivery, the goods 

will have the qualities expressly specified or otherwise warranted or 
generally to be expected, and will comply with the pertinent legal 
provisions; CP further warrants that the deliveries and services will 
be fit for their specific purpose. This performance guarantee/promise 
of guarantee shall be valid in addition to statutory warranty (both: 
warranty). 

 
7.2. CP will fully pass on to Machatka any further warranty and any 

guarantee issued by producers. 
 
7.3. CP's warranty obligation shall apply to all goods delivered by CP, 

even if such goods or parts thereof were not produced by CP. The 

mentioned period shall recommence after rectification of a defect or 
attempted rectification by CP. The warranty period shall be 
interrupted by any written notice of defects. 

 
7.4. If goods are defective, Machatka, at Machatka's election, may 

immediately demand a substitute delivery (replacement) or repair 
(rectification of defects) or price reduction and, if fault is attributable 
to CP, damages. If CP does not or not properly comply with 
Machatka's request within the period granted, Machatka may 
withdraw from the contract. In case of significant defects, the contract 
may be properly cancelled. If goods are repaired or replaced, CP 
shall also perform any installation, dismantling or assembly work; in 
case of monetary compensation, CP shall reimburse all costs 
incurred for any installation, dismantling or assembly work. 

 
7.5. CP waives the defence of late notice of defects. The obligation to 

give notice of defects pursuant to Sections 377 and 378 of the 
Austrian Companies Act is hereby expressly contracted out. As a 
consequence, notice of defects may be given at any time until the 
end of the warranty period. The statutory time limits applicable to 
asserting warranty claims in court shall commence at the end of the 
warranty period. 

 
7.6. CP is liable to Machatka for any disadvantage and damage resulting 

from defective delivery/performance. Any claims for damages shall 
be unlimited in terms of amount. Any disclaimer or limitation of 
liability for faulty or defective services or for consequential damage 
shall be ineffective towards Machatka. CP is also liable for slight 

negligence. 
 
7.7. Any confirmation of acceptance of the goods by Machatka shall not 

be deemed to confirm defect-free condition and/or final acceptance 
of the goods delivered. 

7.8. In urgent cases, in case of imminent danger and if repairs and/or 
subsequent deliveries are rejected, Machatka may have remedied 
any defect at CP's cost and expense, notwithstanding CP's further 

liability. 
 
7.9. If a defect is attributable to a circumstance within CP's control or if 

the goods delivered do not have the warranted qualities, CP shall 
also be liable for any consequential damage resulting from the use 
of CP's goods or work. CP will fully hold harmless and indemnify 
Machatka for and against any resulting claims by third parties. 

 
7.10. If any claim under the law of damages, especially under objective-

legal obligations and/or under the Austrian Product Liability Act 
[PHG], is asserted against Machatka, CP undertakes to hold 
harmless and indemnify Machatka for and against such claim to the 
extent the faulty condition of goods is attributable to CP or any of 
CP's sub-suppliers. CP also undertakes to provide Machatka with all 

information conducive to delivering defect-free goods (warning 
notices, approval regulations, etc.). 

 
7.11. If CP subsequently becomes aware of any circumstance which may 

create a product defect as defined by the Austrian Product Liability 
Act, CP shall communicate any such circumstance to Machatka 
without delay. Any restriction of CP's obligations under the Austrian 

Product Liability Act and any restriction of the claims for damages 
Machatka may have under said Act or other provisions, e.g. in the 
form of recourse claims, will not be acknowledged. 

 
7.12. CP shall hold harmless and indemnify Machatka for and against all 

warranty claims and claims for damages by third parties and CP shall 
reimburse all costs Machatka incurs from defending any such claim, 

including any patent, copyright and trademark disputes arising in 
connection with the goods delivered. 

 
8. Industrial property rights 
 
8.1. Machatka disclaims any liability if the goods delivered infringe upon 

any industrial property rights or copyrights of third parties. CP shall 
inform Machatka without delay of any claims asserted against CP on 
such ground. 

 
9. Business secrets/advertising 
 
9.1. The parties undertake to treat as business secrets all unobvious 

commercial and technical affairs they become aware of in the course 
of their business relationship. CP may refer to the business 
relationship with Machatka in CP's advertising materials only with 
Machatka's prior written consent. Any manufacturing equipment 
made at Machatka's cost or provided by Machatka, such as 
drawings, models, samples, stencils, matrixes, etc., may not be used 
for deliveries and services to third parties or for CP's own purposes. 

 
9.2. CP agrees to receive advertising and information materials from 

Machatka by fax or email. 
 
10. Jurisdiction and applicable law 
 
10.1. The contract with CP and these Purchase Terms and Conditions 

shall be governed by and construed in accordance with Austrian law 
without giving effect to its conflict of law rules. 

 
10.2. The United Nations Convention on Contracts for the International 

Sale of Goods (Vienna, 1980) (CISG) shall not be applicable. 
 
10.3. Jurisdiction shall lie with the commercial court in Vienna having 

subject-matter jurisdiction. However, Machatka may sue CP also at 
CP's place of business. 

 


